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USAIE APPLAUDS NEW IMMIGRATION DECISION 
TO HELP ENTREPRENEURS GET GREEN CARDS

DECEMBER 30, 2016 – This week USCIS fulfilled another of its 2014 goals to reform employment 
-based immigration for high-skilled employees. The Secretary of Homeland Security has designated 
as precedent the Administrative Appeals Office’s decision in Matter of Dhanasar, 26 I&N Dec. 884 
(AAO 2016), Int. Dec. 3882 (December 27, 2016). 

Precedent decisions are binding on DHS employees in all future proceedings involving the same is-
sue or issues. The original goal in 2014 was to clarify the criteria for qualifying for a green card in the 
national interest waiver (NIW) category. USAIE applauds DHS for this action.

In particular, Dhanasar opens the NIW category to entrepreneurs. The decision is worth reading 
because it reviews the history of NIWs and what did and didn’t work in the past. NAFSA has provided 
a very useful extract of the relevant parts of the decision’s new three-prong “national interest” stan-
dard on the NAFSA website.

USCIS is cautiously optimistic that this new decision will make NIW green cards more accessible in 
general, and specifically for entrepreneurs. However, the standards are still relatively broad so it will 
take some time to see how this actually plays out. 

We note a few aspects of the new decision:

1. The case allows using the person’s degrees and experience. This benefits highly educated entre-
preneurs.

2. The case allows teaching as evidence. So an entrepreneur who also teaches in his or her field will 
now get a boost in the NIW category.

3. The benefit to the U.S. interest can be local, such as helping to create jobs in a depressed area 
or creating a specialized local product. Entrepreneurs can argue the impact of their work on the 
economy, starting regionally, and then adding national supply chain implications if applicable.

The U.S. Alliance for International Entrepreneurs (USAIE) is a group of immigration attorneys working alongside business & tax profes-
sionals to help foreign nationals start and grow their businesses in the United States. Offering consultations and targeted presenta-
tions to individuals, companies, and incubators. For more info, contact us or visit our website. 
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4. Dhanasar specifically notes that entrepreneurial work can lead to an NIW. This has been on the 
USCIS website for a couple of years, but now it is even clearer. The decision notes that “evidence 
that the endeavor has significant potential to employ US workers or has other substantial posi-
tive economic effects... may well be understood to have national importance.”

5. The decision also notes that the entrepreneurial venture does not need to succeed: “many inno-
vations and entrepreneurial endeavors may ultimately fail, in whole or in part, despite an intel-
ligent plan and competent execution. We do not, therefore, require petitioners to demonstrate 
that their endeavors are more likely than not to ultimately succeed.” The business just needs to 
be “well positioned to advance the proposed endeavor.” This stresses the importance of a high 
quality business plan for entrepreneur NIW cases.

6. The decision requires an NIW applicant to show that it would be “impractical” to go through the 
normal labor certification process. Labor certification, or PERM as it is also called, is the most 
common form of employer-sponsored green card. But for entrepreneurs, it can be difficult 
because labor certification requires a full time job offer at a competitive salary and evidence that 
the company has the ability to pay that salary. 

As always, NIWs are a chance for creativity in showing a foreign national’s talents. USAIE members 
have been successful in representing NIW applicants in the past, and look forward to representing 
even more people using this new case.

USAIE will share more about the new NIW standard as we see how USCIS interprets the new guide-
lines in specific cases in 2017.  Contact info@usaie.org for more information or to see how you 
might qualify for an NIW green card.  
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